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The opinion in support of the decision being entered today
(1) was not witten for publication in a |law journal and
(2) is not binding precedent of the Board.
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ON BRI EF

Bef ore CALVERT, NASE, and GONZALES, Admi nistrative Patent
Judges.

CALVERT, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1 to

21, all the clains in the application.?

YIn reviewng the application, we note that the
specification describes draw ngs containing Figures 1-6D, but
(continued...)
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The appealed clains are drawn to a nethod of fabricating
a synthetically engineered material, and are reproduced in the
appendi x of appellant's brief.

The reference applied in the final rejection is:
Takagi et al. (Takagi) 4, 354, 909 Cct. 19,
1982

Clains 1 to 21 stand finally rejected as antici pated by
Takagi, under 35 U . S.C. § 102(a), or alternatively, as
unpat ent abl e over Takagi under 35 U.S.C. 8§ 103(a).

35 U.S.C. § 102(a)

(. ..continued)
no draw ngs showing a filing date of January 11, 1996 are
present in the official file and the file wapper |abel
indicates that "0" sheets of drawings were filed with the
application. On My 22, 2000, applicant submtted, by
facsimle transm ssion, six (6) sheets of draw ngs contai ning
Figures 1-6D. However, the drawi ngs were not acconpani ed by
evi dence, e.g., a properly item zed postcard receipt, show ng
the original application papers were received in the Ofice
acconpani ed by six (6) sheets of drawi ngs. Appellant is
rem nded that any assertion that drawi ngs were in fact
deposited in the Ofice on January 11, 1996, is by way of
petition acconpani ed by the appropriate petition fee. Upon
return of the application to the jurisdiction of the exam ner
and absent a grantable petition, an anmendnent of the
specification should be required by the exam ner canceling al
references to the omtted drawi ngs. See Manual of Patent
Exam ni ng Procedure (MPEP), 8 601.01(g) (7th ed. 2000, Rev.
1).
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In paragraph 4 of the first Ofice action (Paper No. 2),
to which the exam ner refers in the answer (p. 2) for the
reasons supporting the rejection, the examner identifies
Exanpl e 4 of Takagi as disclosing a process which, presumably,
he considers to be anticipatory of that clained by appellant.?
Appel | ant argues that Takagi does not anticipate because it
di scl oses using a vaporized starting material, while appellant
enploys a nolten starting material; also, Takagi does not
disclose treating a fluidic streamof nolten materi al
According to appellant (brief, p. 8):

Molten material inplies a material in a liquid

phase. This is clear fromthe definition of

"nolten"” - "nelted or liquefied by heat", Wbster's

New World Dictionary of the Anerican Language, 1976.

Hence, a nolten material is clearly distinguishable
froma vaporized material which inplies a gas phase.

It is fundanental that a claimis not anticipated unless
a prior art reference discloses every [imtation of the
clainmed invention, either explicitly or inherently. 1lnre
Schr ei ber,

128 F.3d 1473, 1477, 44 USPQ2d 1429, 1431 (Fed. Gr. 1997).

2 The exam ner states that "applicant's process is at the
very | east an obvious variation of the reference process”
(Paper No. 2, p. 3).
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In the present case, the limtations of interest are the first
and second steps recited in claim1l (enphasis added):

nelting the first high nelting tenperature conponent to
form a nolten first conponent;

providing a fluidic streamof said nolten first
conponent .
In attenpting to read these steps on Takagi, we do not find,
nor does the exam ner point out, any express disclosure in
Takagi of nelting the "first conponent,” i.e., the starting
material in crucible 23 (chromumin Exanple 4).
Alternatively, the exam ner has presented no reasons as to why
it would be inherent that the Takagi starting material would
be nelted, but sinply nmakes the conclusory statenment that "In
any event the Cr of the reference also nelts prior to
vapori zation" (answer, p. 3). This statenent is not
per suasi ve because, with particular reference to Exanple 4 of
Takagi, it does not appear to us that nelting of the chrom um
woul d necessarily inherently occur, since the tenperature of

the crucible, given as 1650°C in Table 6, is below the nelting

poi nt of chrom um 1857 + 20°C.3

3 CRC Handbook of Chemi stry & Physics, 64th Ed. (1984),
p. B-10.
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Mor eover, Takagi discloses that the chromumis jetted
fromthe crucible 23 as "a vapor of metallic chrom uni (col
4,
line 50). Such a vapor does not constitute "a fluidic stream
of said nolten first conponent,"” as called for by claim1,
since, as argued by appellant, supra, nolten material is
material in a liquid phase, not in a vapor phase. Any doubt
as to whether this claimlimtation calls for the first
conponent to be nolten when in the streamis renoved when the
claimlanguage is read in |ight
of the disclosure,* in which the fluidic stream 7 of the
nmelted first conmponent fromcrucible 3 is described as being
"l'tquid" (p. 10, penultimate line), in a "nolten state" (p.

12, line 6), and "nolten"” (p. 12, last line; p. 13, line 7).

4 As stated in In re Mrris, 127 F.3d 1048, 1054, 44
USPQ2d 1023, 1027 (Fed. Cr. 1997):

the PTO applies to the verbiage of the proposed
clains the broadest reasonabl e neaning of the words
in their ordinary usage as they would be understood
by one of ordinary skill in the art, taking into
account whatever enlightennment by way of definitions
or otherwi se that may be afforded by the witten
description contained in the applicant's
speci fication.
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We therefore will not sustain the rejection of claim1l
under 8 102(a), nor, it follows, of clains 2 to 21 dependent
t her eon.

35 U.S.C § 103(a)

The exam ner's position as to obviousness is expressed in

the single sentence (answer, p. 3), "It would also be [sic:
have been] obvious to one of ordinary skill in this art to
melt [the chrom um of Takagi] prior to vaporizing." The

exam ner cites no evidence in support of this statenent, but
even assum ng the statenent to be correct, there is no
evi dence or reasoning to explain why it would have been
obvious to one of ordinary skill to disregard the teaching of

Takagi and provide a stream of

molten material as required by the second step of claim1,
i nstead of the stream of vapor disclosed by Takagi .
Accordingly, the alternative rejection under 8§ 103(a)
wi Il not be sustained.
Concl usi on
The exam ner's decision to reject clains 1 to 21 is

rever sed
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REVERSED

| AN A, CALVERT )
Adm ni strative Patent Judge
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